
LARCIER

Table of contents

Preface to the first English edition ................................................................ 7

Preface published in the first French edition (2018) .................................. 9

Books referred to by the names of their authors only .............................. 13

Summary .............................................................................................................. 17

Introduction ........................................................................................................ 19

PART I 
Preferential Security Interests

title i 
Pledges with Material Dispossession

Chapter 1. Civil Law Pledge ............................................................................... 41

Section 1. Creation and perfection of the civil law pledge .............................. 45

§ 1. Creation....................................................................................................... 45

A. Assets ...................................................................................................... 47

I. Secured claim ..................................................................................... 47

II. Encumbered asset ............................................................................ 50

a. Movable asset .............................................................................. 50

b. Transferable asset ........................................................................ 52

B. People ..................................................................................................... 53

I. Beneficiary of the pledge .................................................................. 53

a. Mechanisms based upon the idea of representation .............. 55

1. Perfect representation: agency ............................................. 56

2. Commission agent ................................................................. 57

3. Fiduciary agreement for management purposes ................ 58

b. Establishment of a link between the beneficiary  
and the secured claim ................................................................. 60

1. Establishment of a link through active solidarity................. 60

2. “Parallel debt clause” ............................................................ 61

3. Fiduciary management of the secured claim ...................... 62



Luxembourg Law of Security intereStS over movabLe aSSetS424

LARCIER

II. Pledgor ............................................................................................... 62

a. Debtor or third party pledgor .................................................... 62

b. Powers of the pledgor ................................................................ 65

§ 2. Conditions regarding effectiveness against third parties: perfection ... 70

A. Dispossession ......................................................................................... 70

I. Dispossession methods ..................................................................... 71

a. Dispossession of tangible property ........................................... 71

b. Dispossession of intangible property ........................................ 78

II. Recipient of the pledged assets ...................................................... 81

B. Contract in writing ................................................................................. 84

I. Need for a contract in writing .......................................................... 84

II. Scope of the rule .............................................................................. 85

III. Possible adjustments to the pledge agreement .......................... 86

a. Rank of the pledge ...................................................................... 86

b. Provisions affecting the duration of the pledge ....................... 87

c. Provisions regarding the maturity of the secured claim .......... 88

d. Provisions regarding adaptation of the value of the pledge .. 88

Section 2. Effects of the civil law pledge ........................................................... 88

§ 1. Obligations resulting from the pledge .................................................... 88

A. Pledgor’s obligations ............................................................................. 89

B. Pledgee’s obligations ............................................................................ 89

I. Obligation of preservation ................................................................ 89

II. Prohibition to use and dispose of the pledged asset ................... 91

III. Obligation to restore ....................................................................... 94

§ 2. Pledgee’s rights .......................................................................................... 96

A. Pledgee’s rights before maturity of the secured claim ...................... 96

I. Existence of rights .............................................................................. 96

a. Right of retention ........................................................................ 96

b. Right of pursuit ............................................................................ 99

II. Disappearance of the secured creditor’s rights ............................. 100

a. Accessory extinction .................................................................... 100

b. Specific causes of extinction ...................................................... 102

1. Generally accepted causes of extinction ............................. 103

α Divestment of the pledged asset .................................... 103

β Causes of invalidity ........................................................... 103

2. Unilateral termination of the pledge agreement ................ 104

B. Pledgee’s rights in the absence of payment of the secured claim: 
the enforcement of the pledge ........................................................... 107

I. Enforcement methods ....................................................................... 109

a. Sale of the pledged asset ........................................................... 110

1. Procedure for selling the pledged asset .............................. 111



table of contents 425

LARCIER

2. Effects of the sale ................................................................... 112

α Effects of the sale in the relationship between  
the pledgor and the pledgee .......................................... 112

– Liability of the pledgee resulting from the sale ......... 112

– – Fate of the sale’s proceeds ........................................ 114

β Effects of the sale of the pledged asset in relation 
with the purchaser ............................................................. 115

– Necessary determination of the seller ........................ 115

– – Validity of the sale ...................................................... 116

b. Appropriation of the pledged asset .......................................... 117

1. Time of valuation of the pledged asset ............................... 120

2. Value of the pledged asset is greater than the amount 
of the secured claim ............................................................... 121

α Payment of the balance .................................................... 121

β Non-payment of the balance ........................................... 122

II. Choice of the enforcement method ............................................... 123

a. Choice if there are other security interests created by third 
parties ........................................................................................... 125

1. Application of article 2037 of the Civil Code and  
the choice of the enforcement method of the pledge ...... 126

2. Application of article 2037 of the Civil Code in  
the presence of security interests created to secure  
the debt of a third party ........................................................ 127

α Article 2037 of the Civil Code and “in rem suretyship”  128

β “In rem security for others” and article 2037  
of the Civil Code ............................................................... 128

b. Choice in case there are other privileged creditors ................ 132

1. Right of retention, a means of protecting the pledgee 
against the enforcement of the pledge by other 
creditors having a privilege of higher rank .......................... 132

2. Enforcement of the pledge in the presence of other 
preferred creditors ................................................................. 133

§ 3. Transfer of rights ........................................................................................ 135

Chapter 2. Commercial Law Pledge ................................................................. 137

Section 1. Creation of the commercial law pledge ........................................... 140

§ 1. Secured claims ........................................................................................... 141

§ 2. Pledged assets ........................................................................................... 142

Section 2. Effects of the commercial law pledge .............................................. 143

§ 1. Effects during the existence of the pledge ............................................. 143

§ 2. Enforcement of the pledge ....................................................................... 145

A. Public sale .............................................................................................. 145

B. Judicial attribution ................................................................................. 147



Luxembourg Law of Security intereStS over movabLe aSSetS426

LARCIER

title ii 

Pledges with Fictitious Dispossession

Chapter 1. Pledge as Financial Collateral Arrangement ............................. 153

Section 1. Creation of the pledge ...................................................................... 160

§ 1. Substance .................................................................................................... 160

A. Assets ...................................................................................................... 160

I. Secured claim ..................................................................................... 160

II. Pledged asset .................................................................................... 163

a. Type of asset: collateral .............................................................. 163

b. Future assets ................................................................................ 167

B. People ..................................................................................................... 168

I. Beneficiary .......................................................................................... 169

II. Pledgor ............................................................................................... 170

a. Pledgor as owner ......................................................................... 174

b. Waiver of recourse ....................................................................... 175

§ 2. Formal requirements .................................................................................. 178

A. Possession or control ............................................................................ 178

I. Methods of dispossession ................................................................. 179

a. Pledge over financial instruments .............................................. 181

b. Pledge over receivables .............................................................. 183

c. Third-party effectiveness of dispossession ............................... 187

II. Recipient of the asset ....................................................................... 190

B. Evidence ................................................................................................. 190

I. Evidence of the pledge agreement ................................................. 190

II. Evidence of the provision of collateral ........................................... 191

§ 3. Rank of the pledge .................................................................................... 193

A. Conditions regarding the validity of the junior pledge ..................... 194

I. Possession of the junior pledgee ..................................................... 194

II. Consent of senior pledgees............................................................. 194

III. Mandatory information of the agreed upon third party 
custodian ........................................................................................... 195

B. Rights of the senior pledgee influencing the extent of the rights 
of the junior pledgee ............................................................................ 196

I. Possibility to regulate the option of creating junior pledges ........ 196

II. Particular attention of the legislator for the right of use .............. 197

Section 2. Effects of the pledge .......................................................................... 197

§ 1. Effects of the pledge in the absence of a junior pledge ....................... 198

A. Rights prior to the maturity date of the secured claim ..................... 198

I. Right of use of the pledgee .............................................................. 198



table of contents 427

LARCIER

a. Rights of the secured creditor with right of use ....................... 200

b. Right of use and the rights of the pledgee’s creditors ............ 202

II. Collection of principal, revenues and proceeds ............................ 204

III. Exercise of the rights attached to pledged financial 
instruments ....................................................................................... 206

IV. Right of retention ............................................................................. 208

V. Rights related to the pledged claim ............................................... 209

B. Rights of the pledgee in the presence of certain events:  
the enforcement of the pledge ........................................................... 210

I. Enforcement methods ....................................................................... 214

a. Sale of the collateral ................................................................... 215

1. Procedure for selling the collateral....................................... 215

α Public auction .................................................................... 215

β Private sale ......................................................................... 217

2. Effects of the sale ................................................................... 218

b. Appropriation of the pledged asset .......................................... 220

1. Time of valuation of the pledged asset ............................... 221

2. Value taken into account ....................................................... 223

II. Terms affecting the enforcement of the pledge ............................ 224

a. Freedom of choice of the pledgee ........................................... 224

1. Recognized freedom of choice ............................................. 224

α The options ........................................................................ 225

β Obstacles that may be disregarded ................................ 226

2. Limits to the parties’ freedom of choice .............................. 230

α Fraud and abuse ............................................................... 230

i Fraus omnia corrumpit ................................................ 231

ii Abuse of rights ............................................................ 232

β Judicial practice ................................................................. 233

i Requests for cancellation of the enforcement ......... 233

ii Request for interim measures .................................... 235

iii Necessity to take into account fraud and abuse ...... 235

b. The pledge over shares of a limited liability company (S.à r.l.)  247

§ 2. Effects of the pledge in the presence of a subordinate pledge ........... 248

A. Enforcement of the first ranking pledge ............................................. 248

B. Enforcement of a subordinate pledge ................................................ 250

Chapter 2. Agricultural Warrant ........................................................................ 253

Section 1. Creation of the agricultural warrant .................................................. 255

§ 1. Substance .................................................................................................... 255

A. Assets ...................................................................................................... 255

I. Secured claim ..................................................................................... 255

II. Pledged asset .................................................................................... 256



Luxembourg Law of Security intereStS over movabLe aSSetS428

LARCIER

B. Grantor of the warrant .......................................................................... 258

I. Profession ............................................................................................ 258

II. Owner or usufructuary of the pledged assets................................ 259

III. Capacity to dispose ......................................................................... 260

§ 2. Formal requirements .................................................................................. 260

A. Establishment of the warrant................................................................ 260

B. Fictitious dispossession ......................................................................... 261

Section 2. Effects of the agricultural warrant ..................................................... 262

§ 1. Effects on the pledgor ............................................................................... 262

A. Pledgor’s obligations ............................................................................. 262

B. Pledgor’s rights ...................................................................................... 263

§ 2. Beneficiary’s rights ...................................................................................... 263

A. Transfer of the warrant .......................................................................... 264

B. Enforcement of the warrant .................................................................. 265

I. Mandatory prerequisites ................................................................... 265

a. Payment claim .............................................................................. 265

b. Report of the refusal ................................................................... 265

II. Enforcement methods ...................................................................... 266

a. The sale ........................................................................................ 266

b. Judicial attribution ....................................................................... 267

Chapter 3. Pledge over Fungible Precious Metals ....................................... 269

title iii 
Pledges without Dispossession

Chapter 1. Pledge over a Business  (fonds de commerce) ......................... 277

Section 1. Creation of the pledge over a business ........................................... 279

§ 1. Substance .................................................................................................... 279

A. Assets ...................................................................................................... 279

I. Secured claim ..................................................................................... 280

II. Pledged asset .................................................................................... 280

B. Parties ..................................................................................................... 283

I. Beneficiary of the pledge .................................................................. 284

II. Pledgor ............................................................................................... 284

§ 2. Formal conditions ...................................................................................... 285

A. No material dispossession .................................................................... 285

B. A document in writing registered with the mortgage register ......... 286

I. Need for a document in writing ....................................................... 286

II. Registration with the mortgage register......................................... 286



table of contents 429

LARCIER

Section 2. Effects of the pledge over a business .............................................. 288

§ 1. Effects of the pledge between the parties .............................................. 288

A. Pledgor’s obligations ............................................................................. 288

B. Pledgee’s rights ...................................................................................... 289

I. Pledgee’s rights before maturity of the secured claim .................. 289

a. Lack of right of retention ............................................................ 289

b. Right of pursuit ............................................................................ 289

II. Enforcement of the pledge .............................................................. 291

a. Methods of enforcement ............................................................ 291

1. Public sale ............................................................................... 292

2. Judicial attribution .................................................................. 292

b. Consequences of enforcement .................................................. 293

§ 2. Conflicts between the pledge over a business and other security 
interests ...................................................................................................... 294

A. Conflict between pledge over a business and pledge  
over inventory ........................................................................................ 294

I. Conflict between pledge over a business and pledge  
over inventory without dispossession ............................................ 294

II. Conflict between a pledge over a business and a pledge  
over inventory with dispossession .................................................. 295

a. Position of Belgian law ................................................................ 295

b. Position of French law ................................................................. 295

B. Conflict between a pledge over a business and reservation of title  296

C. Conflict between pledge over a business and a mortgage.............. 296

Chapter 2. Pledge over Inventory ..................................................................... 297

PART II 
Exclusive Security Interests

Preliminary Chapter. Right of Retention ....................................................... 305

Section 1. Creation ............................................................................................... 308

§ 1. Secured claim ............................................................................................. 308

§ 2. Possession (détention) ............................................................................... 310

§ 3. Connectedness (connexité) ....................................................................... 313

Section 2. Regime................................................................................................. 317

§ 1. Effects .......................................................................................................... 318

A. Right to block ......................................................................................... 318

I. Indivisibility of the right of retention ................................................ 318

II. Enforceability of the right of retention ........................................... 320

B. The absence of legal prerogatives ...................................................... 323



Luxembourg Law of Security intereStS over movabLe aSSetS430

LARCIER

§ 2. Extinction of the right of retention ........................................................... 325

A. Causes of extinction .............................................................................. 325

I. Extinction by accessory means ......................................................... 325

II. Extinction by way of principal .......................................................... 326

B. Renaissance of the right of retention .................................................. 327

title i 

Retention of Title

Chapter 1. Reservation of Title .......................................................................... 333

Section 1. Creation ............................................................................................... 337

Section 2. Effects .................................................................................................. 339

§ 1. Absence of transfer of title ....................................................................... 340

§ 2. Effects in the absence of payment at maturity: the claim for recovery  342

A. Conditions of the proprietary claim for recovery ............................... 342

B. Effects of the proprietary claim for recovery ....................................... 345

Section 3. Characteristics of reservation of title ................................................ 346

§ 1. Indivisibility ................................................................................................. 346

§ 2. Accessory nature ........................................................................................ 347

A. Accessory transfer of the reservation of title ...................................... 347

B. Extinction of reservation of title ........................................................... 348

Chapter 2. Finance Lease .................................................................................... 351

Section 1. Legal nature of finance lease ............................................................ 353

Section 2. Effects of finance lease ...................................................................... 355

title ii 

Transfer of Title

Chapter 1. Common Law of Transfer of Title for Security Purposes ...... 361

Section 1. Transfer of title for security purposes without fiduciary estate ...... 363

Section 2. Transfer of title for security purposes with fiduciary estate ............ 367

§ 1. Creation....................................................................................................... 368

A. Validity of the fiduciary agreement ...................................................... 369

B. Proof of the fiduciary agreement ......................................................... 371

C. Enforceability of the fiduciary agreement ........................................... 371

§ 2. Effects .......................................................................................................... 373

A. Effects common to any fiduciary agreement ...................................... 373

I. In rem effects: the transfer of ownership into a fiduciary estate ... 373



table of contents 431

LARCIER

II. Personal effects ................................................................................. 377

B. Special effects of the fiduciary agreement for security purposes ..... 381

I. Effects in case of default at maturity ................................................ 381

II. Effects arising from the nature of security interest ........................ 383

Chapter 2. Special Rules regarding Transfer of Title for Security 
Purposes: Financial Collateral Arrangements ......................................... 385

Section 1. Transfer of title for security purposes without a fiduciary estate ... 389

§ 1. Transfer of title for security purposes ...................................................... 389

A. Creation .................................................................................................. 389

I. Validity ................................................................................................. 389

II. Evidence ............................................................................................. 390

a. Evidence of the title transfer agreement .................................. 391

b. Evidence of the provision of collateral ...................................... 392

III. Enforceability against third parties ................................................. 393

B. Effects ..................................................................................................... 394

I. Effects before maturity of the secured claim .................................. 394

a. Transfer of ownership to the transferee .................................... 394

b. Accessory nature.......................................................................... 397

II. Effects in the event of payment of the secured debt  
at maturity ......................................................................................... 398

III. Effects in the absence of payment of the secured debt  
at maturity ......................................................................................... 400

§ 2. Repurchase agreements ............................................................................ 403

A. Creation of the repurchase agreement ............................................... 404

I. Validity ................................................................................................. 404

a. Ownership .................................................................................... 404

1. Secured claim ......................................................................... 404

2. Collateral ................................................................................. 404

b. People ........................................................................................... 405

II. Enforceability against third parties .................................................. 405

B. Effects of the repurchase agreement .................................................. 405

I. Obligations arising from the repurchase agreement ..................... 405

a. Obligations of the transferor ...................................................... 405

b. Retrocession by the transferee ................................................... 406

II. Rights of the transferee .................................................................... 406

Section 2. Transfer of title for security purposes by way of fiduciary transfer  407

§ 1. Creation....................................................................................................... 408

A. Conditions of validity ............................................................................ 408

B. Evidence ................................................................................................. 409

C. Enforceability against third parties ...................................................... 409



Luxembourg Law of Security intereStS over movabLe aSSetS432

LARCIER

§ 2. The special effects of the transfer of title for security purposes  
by way of fiduciary transfer ....................................................................... 409

A. Transfer of ownership to the fiduciary ................................................. 409

B. Effects in the event of the insolvency of the fiduciary ....................... 410

Index .................................................................................................................... 413

Table of contents ............................................................................................... 423


